


Introduction

Media and Law Studies Association (MLSA) has been running a trial monitoring
program since 2018 in cooperation with numerous international civil society
organizations. In the program, freedom of expression trials are monitored to ensure
that they are up to international standards of fair trial.

The data used in this report are gathered through “Trial Monitoring Form” which is
filled out by court monitors at the end of each hearing. The majority of the court
monitors are court reporters who are not only well versed in legal jargon, but also
have experience in and training for monitoring hearings. The form filled out by court
monitors was prepared in light of the guides and advice shared by several
organizations such as the Organization for Security and Co-operation in Europe
(OSCE), Amnesty International, International Commission for Jurists (ICJ) and
Solicitors International Human Rights Group (SIHRG).

The program continued in December 2021 with the assistance of the Royal
Norwegian Ministry of Foreign Affairs.

1. Overview of the trials

1.1. The cities where the hearings were held

In December, MLSA monitored 39 hearings of 38 trials in 9 different cities with 12
court monitors.

Out of 39 hearings monitored, 7 hearings were the first hearings of that trial.

The city where
the hearing was
held

Number of
hearings

Ağrı 1

Aydın 1

Balıkesir 1

Mardin 1

Van 1

Antalya 2

Ankara 4

Diyarbakır 8

İstanbul 20

Total 39
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1.2. Trials by the number of defendants

In this period, 209 people stood trial. 22 of the 38 trials monitored in this period were
trials with one defendant. 16 trials monitored in December were trials in which more
than two defendants stood trial. In December, the trials with the most defendants
were held in İstanbul and Diyarbakır.

In Diyarbakır, the sixth hearing of the retrial where 38 people, including Peoples’
Democratic Party (HDP) Co-vice President and Van MP Tayip Temel and HDP
Mardin MP Pero Dündar face “founding and managing a terrorist organization”
charge, was held on December 23rd.
In İstanbul, the second hearing of the trial where 35 people including journalist Buse
Söğütlü who had attended “the March 8th Feminist Night March” in 2020, face
“defying the Law on Assemblies and Demonstrations no. 2911”, “prevention of public
duty” and “damage to public property” charges, was held on December 29th.

Number of
defendants

Number of
trials

1 defendant 22

2 and more
defendants 6

5 and more
defendants 5

15 and more
defendants 3

30 and more
defendants 2

Total 38

1.3. Defendants by occupation

76 journalists stood trial in the trials monitored in December.

On December 1st, the fourth hearing of the trial where four journalists face
“disclosing or publishing the identity of officials on anti-terrorist duties, or identifying
such persons as targets” for reporting on the illegal constructions by Fahrettin Altun,
the Presidency's Director of Communications, was held.
On December 21st, the sentencing hearing of the trial where 22 journalists who were
detained during a police raid to the İstanbul office of Özgür Gündem faced
“prevention of public duty” and “insulting a public officer” charges was held. On
December 31st, the sentencing hearing of the trial where six journalists who reported
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on the leaked emails of Recep Tayyip Erdoğan’s son-in-law and the former Minister
of Treasury and Finance Berat Albayrak, faced numerous charges including
“membership in a terrorist organization” and “making propaganda for a terrorist
organization” charges, was also held.

As it was the case in November, after journalists, activists constituted the majority of
defendants in December. In four separate cases, 43 activists stood trial on various
charges.
Activists who were detained during various demonstrations such as 2015 Antalya
G20 protests and “the 2020 March 8th Feminist Night March” stood trial in
December.

In this period, 34 politicians also stood trial in cases in which they were tried
together with journalists.

1.4. Courts hearing the cases

In contrast to November, the majority of the cases were heard in high criminal courts.
In December, 25 trials were held in high criminal courts, while 13 were held in
criminal courts of first instance.
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1.5. The charges leveled against the defendants

In December, 209 people faced 58 charges in 14 different categories.
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In December, terrorism-related charges constituted more than half of the charges
leveled against the defendants. Taken together with the charge of “aiding and
abetting an organization willingly and knowingly” which is usually leveled against
individuals in the context of terrorism-related offenses, this category amounted to
60% of the charges.

In December, the majority of the terrorism-related charges was the “making
propaganda for a terrorist organization” charge, which journalists frequently face. It
constituted 54% of the terrorism-related charges. The ratio of the “membership in a
terrorist organization” charge which is leveled against journalists and politicians was
26%. The ratio of the charge of “disclosing or publishing the identity of a public
official on anti-terror duties and identifying them as a target” which journalists face
more frequently due to liberal interpretation of who can be considered “a public
official on anti-terror duties” was 6%. In December, the ratio of the charge
“committing crime on behalf of an organization without being a member of that
organization” which the Constitutional Court of Turkey judged to be “unlawful” was
3% along with the charge of “printing or publishing the leaflets or declarations of
terrorist organizations.” Lastly, the ratio of the charge of “aiding an organization
willingly and knowingly” which the European Court of Human Rights judged to be
“unforeseeable” was recorded as 9% in December.

In contrast to November, the ratios of “insulting the president” and “defying the Law
no. 2911 on Assemblies and Demonstrations” were low, at only 3%. In November,
the ratio of the first was recorded as 6% and of the latter was 11%.

In December, the ratio of “insulting a public officer” was recorded as 12%. In the
trials monitored in this period, only journalists faced this charge. The ratio of
“offenses against the public peace” which also includes the “inciting the public to
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hatred and hostility” charge leveled against authors and journalists in the trials
monitored in this period, was 7%.

In a trial monitored in December, Eren Keskin and Reyhan Çapan faced “defying the
Press Law no. 5187.” Five separate articles published in the since-shuttered Özgür
Gündem daily were cited as evidence against Keskin and Çapan. The prosecution
claims that the articles, which were about 14 years old Berkin Elvan who was
murdered by the police during the Gezi protests, “disclosed the identity of a
perpetrator or a victim who is of under 18 years of age.”

1.6. Evidence cited

In December, the total number of evidence cited against the defendants was 81.

In this period, news reports/articles/photos were among the evidence cited against
the defendants in 20 cases. Compared to 26% in November, the ratio of this
category of evidence was 25% in December. The news reports, articles and photos
of journalists and authors were cited as evidence in cases where the defendants
faced charges such as “defying the Press Law no. 5187”, “insulting the president”,
“insulting a public officer” and “making propaganda for a terrorist organization.”

In this period, the second-biggest category of evidence was social media posts.
Social media posts were among the evidence cited in 18 different cases. The ratio of
social media posts in December was 23%, compared to 14% in November.

The ratio of so-called crime scene and custody reports along with surveillance
reports was recorded as 18% in December, compared to 22% in November.
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In the trial where journalist Rojhat Doğru faces multiple charges and in which the
prosecution demands life in prison for the journalist, the Kurdish music found on
Doğru’s phone and the money he had sent to a friend in prison were cited as
evidence against Doğru as proof of his “activities for the terrorist organization.”

2. Cases Adjudicated

2.1. Prison Sentences

Case file no. Defendant Sentence Charges Occupation

2019/53 Kemal Demir 3 years 9
months

Aiding an illegal
organization
willingly and
knowingly

Journalist

2017/102 Metin Yoksu 1 year 8
months

Illegally
obtaining or
giving data

Journalist

2017/102 Ömer Çelik 1 year 8
months

Illegally
obtaining or
giving data

Journalist

2017/102 Eray Sargın 1 year 8
months

Illegally
obtaining or
giving data

Journalist

2017/102 Tunca
Öğreten

1 year 8
months

Illegally
obtaining or
giving data

Journalist

2017/102 Mahir Kanaat 1 year 8
months

Illegally
obtaining or
giving data

Journalist

2021/240 Gülşen Koçuk 1 year 10
months 15
days

Making
propaganda for
a terrorist
organization

Journalist

In the trial known as “the RedHack case”, the court suspended the prison sentences
for journalists Metin Yoksu, Ömer Çelik, Eray Sargın, Tunca Öğreten and Mahir
Kanaat but imposed probation for two years.

The court deferred the announcement of the verdict for journalist Gülşen Koçuk.

The court did not defer the announcement of the verdict for journalist Kemal Demir.
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2.2. Acquittals

Case file no. Defendant Charges Occupation

2019/53 Kemal
Karagöz

Membership in a
terrorist
organization

Journalist

2021/100 Mehmet Aslan Membership in a
terrorist
organization

Journalist

2017/102 Derya Okatan Illegally
obtaining or
giving data

Journalist

2017/102 Derya Okatan Making
propaganda for
a terrorist
organization

Journalist

2017/102 Metin Yoksu Making
propaganda for
a terrorist
organization

Journalist

2017/102 Ömer Çelik Making
propaganda for
a terrorist
organization

Journalist

2017/102 Eray Sargın Making
propaganda for
a terrorist
organization

Journalist

2017/102 Tunca
Öğreten

Making
propaganda for
a terrorist
organization

Journalist

2017/102 Mahir Kanaat Making
propaganda for
a terrorist
organization

Journalist

2017/408 Amine
Demirkıran

Prevention of
public duty;
insulting a public

Journalist
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officer

2017/408 Bayram Balcı Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Burcu Özkaya Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Davut Uçar Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Doğan Güzel Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Elif Aydoğmuş Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Ersin Çaksu Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Fırat
Yeşilçınar

Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Gökhan Çetin Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Gülfem
Karataş

Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Günay Aksoy Prevention of
public duty;
insulting a public
officer

Journalist
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2017/408 Hüseyin
Gündüz

Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Kemal
Bozkurt

Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Mesut Kaynar Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 M. Ender
Öneş

Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Önder Elaldı Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Özgür Paksoy Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Reyhan
Hacıoğlu

Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Sevdiye
Ergürbüz

Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Sinan Balık Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Yılmaz
Bozkurt

Prevention of
public duty;
insulting a public
officer

Journalist

2017/408 Zeki Erden Prevention of Journalist
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public duty;
insulting a public
officer

3. Additional Notes on the Right to a Fair Trial

3.1. Punctuality of the hearings

The monitors recorded that 20 out of 39 hearings monitored in December started late
while 15 hearings started on time. 2 hearings monitored in this period started earlier
than scheduled while 2 hearings did not take place because the judge was on leave.
On average, hearings monitored in December started 55 minutes late. However, two
hearings started more delayed than the average. The hearing of the trial, which was
held in Aydın and in which journalist Ahmet Kanbal faces “insult” and “disclosing or
publishing the identity of officials on anti-terrorist duties, or identifying such persons
as targets” charges upon the complaint of Musa Çitil started almost three and half
hours late. The hearing of the trial, which was held in Diyarbakır and in which
journalist Cihan Ölmez faces “making propaganda for a terrorist organization” charge
started four hours and 40 minutes late. Both hearings started late because of issues
with the Audio- Visual Information System (SEGBİS).

11 out of 20 delayed hearings started late because of the workload of the court
hearing the case. In December, 3 hearings started late because of issues with
SEGBİS and 3 hearings started late because the judge decided to hear the other
cases before the one that was monitored.
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9 of the hearings which started late were held in İstanbul and 5 were heard in
Diyarbakır. All 4 hearings monitored in Ankara started late.

3.2. The monitors’ access to the courtroom

In a way that constitutes a violation of the right to a public trial, the court monitors
recorded that they were denied access to the courtroom on 9 occasions. Out of 9
hearings to which the court monitors were denied access, 5 were in İstanbul while
the rest were in Ağrı, Ankara, Balıkesir and Diyarbakır.

The court monitors were denied access to 4 hearings without any specific reason.
They were denied access to 2 hearings on the pretext of precautions against
COVID-19 and to 3 on the grounds that the defendants and their lawyers were not
present.

The monitors managed to access the courtroom on 2 occasions only by producing
their press cards. They recorded that audiences were denied access to the
courtroom on these occasions on the pretext of precautions against COVID-19 and
the small size of the courtroom.

3.3. Changes of the presiding judges

The first hearings of seven trials were held in December. The monitors recorded that
out of the remaining 31 trials monitored in this period, the presiding judge was
changed in 23 of them. 16 of 23 changes were recorded in cases heard in high
criminal courts while the remaining 7 were recorded in cases heard in criminal courts
of first instance.

3.4. Changes in the panel of judges

26 trials out of 38 monitored in this period were heard in the courts where there was
a panel of judges. The monitors recorded that in 18 cases out of 26, there was a
change in the panel. All changes in the panels of judges were recorded in trials
heard in high criminal courts.
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3.5. Pretrial detention

In December, there were no defendants who were held in pretrial detention.

3.6. Judicial control measures

In 11 cases out of 38 monitored in December, there were judicial control measures
imposed on defendants. All the judicial control measures imposed on defendants
who stood trial in December were in the form of international travel bans. The
majority of the cases in which there were judicial control measures on the
defendants were cases in which journalists stood trial. In three cases, the defendants
have been unable to travel internationally for the last 5 years. In one case, the
international travel ban imposed on the defendants was initiated 4 years ago and 3
years ago in another case.

3.7. Additional notes by the court monitors on the right to a fair trial

Gözlemciler, bu dönemde takip ettikleri 10 duruşmada adil yargılanma hakkının ihlal
edildiğine yönelik bazı ek tespitler de bulundular.

The monitors made additional observations during 10 hearings held in December.

There has been so far six hearings of the retrial where 38 people, including Peoples’
Democratic Party (HDP) Co-vice President and Van MP Tayip Temel and HDP
Mardin MP Pero Dündar face “founding and managing a terrorist organization”
charge. At the hearing, which was held on December 23rd, it has been observed that
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the panel of judges was changed again. Together with the change recorded in
December, the panel of judges has been changed four times in this case.

The monitors recorded that in separate cases where newspaper distributors Ercan
Yeltaş and Veysi Altın, journalists Rojhat Doğru, Ahmet Kanbal and HDP Diyarbakır
Branch’s Press Advisor Vedat Dağ stood trial, the prosecution prepared its final
opinion as to the merits of the case by ignoring the witness statements and evidence
which were in favor of the defendants.

The monitors recorded that in cases where journalist Cihan Ölmez and musician
Ferhat Tunç stand trial, the court issued arrest warrants against the defendants so
that their statements can be taken without ever trying their statements to be taken
via rogatory letters. Both Ölmez and Tunç live abroad.

The court monitors recorded that at the 12th hearing of the trial where journalist
Rojhat Doğru faces “disrupting the unity and the integrity of the state”, “membership
in a terrorist organization”, “making propaganda for a terrorist organization” and
“attempted murder charges”, police officers in civilian clothing were once again
present in the courtroom.

4. Trials monitored in December 2021

Case file no. City

2020/192 Ağrı

2021/702 Ankara

2019/292 Ankara

2021/201 Ankara

2017/64 Ankara

2019/237 Antalya

2016/589 Antalya

2021/148 Aydın

2021/76 Balıkesir

2021/240 Diyarbakır

2021/120 Diyarbakır

2019/58 Diyarbakır

2019/413 Diyarbakır

2019/313 Diyarbakır

2018/536 Diyarbakır

2021/158 Diyarbakır
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2020/67 Diyarbakır

2021/265 İstanbul

2021/272 İstanbul

2021/221 İstanbul

2021/100 İstanbul

2019/442 İstanbul

2019/40 İstanbul

2018/269 İstanbul

2018/270 İstanbul

2019/342 İstanbul

2016/85 İstanbul

2021/477 İstanbul

2021/273 İstanbul

2019/53 İstanbul

2020/240 İstanbul

2017/102 İstanbul

2021/897 İstanbul

2017/408 İstanbul

2017/322 İstanbul

2020/500 İstanbul

2021/247 Mardin

2018/122 Van
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